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Abstract

This paper considers environmentalrule of law in Latin Americain the context of security
problems across the Atlantic region. It considers efforts to improve environmental
rule of law through external pressures and domestic institutional reforms, and argues
that the role of expert environmental NGOs, such as litigators, educators, community
organizers, and research organizations is underappreciated and under-studied.
Principle 10 rights, especially public participation in environmental decision-making is
an important area to which these expert NGOs contribute.
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Mark Aspinwall

nvironmental consciousness in Latin America is on the rise. Colombia’s first

Leftist president, Gustavo Petro, was elected on 19 June 2022 in part based

on his promise of a moratorium on hydrocarbon and mining projects. The

concern in Colombia at the devastation wrought by over-development is not an
isolated case. Chile’s new president, Gabriel Boric, also committed himself to strong
environmental action. One of his first acts as president was to sign the Escazu Accord,
which provides strong guarantees of environmental rights.

While much of Europe wrestles with the continuing impacts of the pandemic and the
renewed waves of refugees from the war in Ukraine, Latin America deals with another
kind of influx — of investors eager to capitalize on high commodity prices, governments
wishing to create new infrastructure projects, and other developers looking to cash in
on opportunities. The consequences of this development have often been devastating
— contaminated rivers, loss of lands, oil spills and polluted water sources, noise and air
pollution, and the absence of rights to information, participation in decision-making,
and recourse to justice. Affected communities often lack the finances, experience,
connections, knowledge, information, and other resources to defend their rights.

Latin America’s growing environmental emergency is deeply connected to Europe, to
other parts of the Atlantic Basin, and indeed to the wider world. In this paper | review
some of these connections, and how they impact the efforts of Latin American countries
to address one of its weakest policy areas, environmental rule of law, or EROL. EROL
is defined as ‘adequate and implementable laws, access to justice and information,
public participation equity and inclusion, accountability, transparency, liability
for environmental damage, fair and just enforcement, and human rights'. Serious
weaknesses in EROL combined with poor governance more generally, widespread
violence, and climate-induced environmental change have propelled vast numbers of
migrants to seek better lives in other countries, especially the United States.

The Escazu Accord entered into force in 2021, binding twelve Latin America and
Caribbean countries to Principle 10 (P10) rights (information, participation, and justice).
They are ‘central to the relationship between the environment and human rights and
form the basis of environmental democracy and good governance. P10 rights stem
from Rio 1992 and are now included in most Latin American constitutions as human
rights. The Aarhus Convention in Europe created similar obligations for member states
and entered into force in 2001.

Aarhus served as a model for Escazu, but the latter goes further (despite not including
all Latin American countries). It gives citizens the right to contribute to decisions over
land and natural resource use, and access to justice when disputes arise. It also creates
a citizen participation mechanism, a ‘no repetition’ clause, a definition of vulnerable

1. Organization of American States — Inter-American Congress on the Environmental Rule of Law. Washington, DC: Organization of American States,
2015, p. 15.
2. Economic Commission for Latin America and the Caribbean (eclac) — «Access to information, participation and justice in environmental matters
in Latin America and the Caribbean: towards achievement of the 2030 Agenda for Sustainable Development». (LC/TS.2017/83). Santiago do Chile,
2018, p.13.
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groups and citizens, and protections for environmental defenders. In some countries
it will encourage new legislation to strengthen the P10 and environmental impact
assessments (EIA) legal frameworks, provide better accountability for environmental
crimes, and foster stronger prosecutors and courts with specialized tribunals.

Escazu addresses the chronic weaknesses in many Latin American countries in rule of
law, human rights, and environmental justice. It comes at a time when international
attention to EROL is rising rapidly. EROL is comprised of both human rights issues
and more general regulatory compliance issues, such as licensing and permitting.
Environmental human rights include a healthy environment, clean water, and access
to certain resources or lands, as well as P10 rights. Indigenous populations have special
guarantees to free, prior, and informed consent (FPIC) rights, which are spelled out
in ILO convention 169°. Nevertheless, many signatory states in Latin America fail to
implement these rights effectively even after ratifying relevant conventions, codifying
them in domestic law, and even though they have large populations who are often in
marginalized and precarious economic positions.

Various international organizations have recently reported on the state of EROL in Latin
America and beyond“. There is also some recent scholarship on EROL and indigenous
rights® as well as a growing body of work on legal processes in environmental
governance, such as the EIA®.

The intense development pressures in Latin America are sobering, and conflict has
surged as large-scale developments projects proliferate’. In 2018, ECLAC warned of

3. Rodriguez-Garavito, César; Diaz, Carlos Andrés Baquero — Conflictos socioambientales en América Latina: el derecho, los pueblos indigenas y la
lucha contra el extractivismo y la crisis climatica. Cidade do México: Siglo Veintiuno Editores, 2020; Wright, Claire; Tomaselli, Alexandra, eds. — The
Prior Consultation of Indigenous Peoples in Latin America. Londres: Routledge, 2019; Sieder, Rachel — «Indigenous peoples’ rights and the law in Latin
America». In Lennox, Corinne; Short, Damien, eds. — Handbook of Indigenous Peoples’ Rights. Abingdon: Routledge, 2016, pp. 414-423; Barelli, Mauro
— «Development projects and indigenous peoples’ land: defining the scope of free, prior and informed consent». In Lennox, Corinne; Short, Damien,
eds. — Handbook of Indigenous Peoples’ Rights, pp. 69-82.

4. Organization of American States — Inter-American Congress on the Environmental Rule of Law; United Nations Environment Programme (unep) —
Environmental Rule of Law: First Global Report. Nairobi: UN Environment, 2019; Barreira, Ana — «Environmental rule of law: an analysis of data availability.
green growth knowledge partnership». Working Paper 01/2019. Nairobi: UN Environment Programme, 2019; Vizeu-Pinheiro, Maria, et al. - Environmental
Governance Indicators for Latin America and the Caribbean. Inter-American Development Bank and World Justice Project, 2020. Disponivel em: https://
publications.iadb.org/publications/english/document/Environmental-Governance-Indicators-for-Latin-America--the-Caribbean.pdf

5. Rodriguez-Garavito, César; Diaz, Carlos Andrés Baquero — Conflictos socioambientales en América Latina...; Wright, Claire; Tomaselli, Alexandra,
eds. - The Prior Consultation of Indigenous Peoples in Latin America.

6. O’Faircheallaigh, Ciaran - «Public participation and environmental impact assessment: purposes, implications, and lessons for public policy
making». In Environmental Impact Assessment Review. Vol. 30, N.° 1, 2010, pp. 19-27; Lostarnau, Carla, et al. - «Stakeholder participation within the
public environmental system in Chile: major gaps between theory and practice». In Journal of Environmental Management. Vol. 92, N.° 10, 2011,
pp. 2470-2478; Morgan, Richard K. — «<Environmental impact assessment: the state of the art». In Impact Assessment and Project Appraisal. Vol. 30,
N.° 1, 2012, pp. 5-14; Velasco, Anaid, et al. - «La transparencia, el acceso a la informacién y la participacion en el Procedimiento de Evaluacion de
Impacto Ambiental en México: propuestas para su fortalecimento». Proyecto Colectivo por la Transparencia. Cidade do México, 2012; Glucker, Anne
N., et al. — «Public participation in environmental impact assessment: why, who and how?». In Environmental Impact Assessment Review. Vol. 43,
2013, pp. 104-111; Partidario, Maria Rosario; Sheate, William R. - «Knowledge brokerage — potential for increased capacities and shared power in
impact assessment». In Environmental Impact Assessment Review. Vol. 39, 2013, pp. 26-36; Hochstetler, Kathryn; Tranjan, J. Ricardo — «Environment
and consultation in the Brazilian democratic developmental state». In Comparative Politics. Vol. 48, N.° 4, 2016, pp. 497-516; Hochstetler, Kathryn —
«Environmental impact assessment: evidence-based policymaking in Brazil». In Contemporary Social Science. Vol. 13,N.° 1, 2017, pp. 100-111. Sariego,
Pilar Moraga - «La definicion de nuevos estandares en materia de participacion ciudadana en el sistema de evaluacion de impacto ambiental
chileno». In Revista Derecho del Estado. N.° 38, 2017, pp. 177-198; Loomis, John J.; Dziedzic, Mauricio — «Evaluating eia systems’ effectiveness: a state
of the art». In Environmental Impact Assessment Review. Vol. 68, 2018, pp. 29-37.

7. Inter-American Development Bank — Lessons from 4 Decades of Infrastructure Project Related Conflicts in Latin America and the Caribbean.
Washington, DC: IDB, 2017. Available in: https://publications.iadb.org/en/lessons-four-decades-infrastructure-project-related-conflicts-latin-america-
and-caribbean; Working Group on Mining and Human Rights in Latin America — The Impact of Canadian Mining in Latin America and Canada'’s
Responsibility. Executive Summary of the Report submitted to the Inter-American Commission on Human Rights. 2014. Disponivel em: http://www.
dplf.org/sites/default/files/report_canadian_mining_executive_summary.pdf; Rodriguez-Garavito, César; Diaz, Carlos Andrés Baquero — Conflictos
socioambientales en América Latina..., Economic Commission for Latin America and the Caribbean (eclac) - «Access to information, participation and
justice in environmental matters...»; Mazzuca, Sebastian — «Natural resources boom and institutional curses in the new political economy of South
America». In Dominguez, Jorge |.; Shifter, Michael, eds. — Constructing Democratic Governance in Latin America. 4.* edi¢do. Baltimore: Johns Hopkins
University Press, 2013, pp. 102-126.
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‘the degradation of the environment and ecosystems and the plundering of natural
resources associated with today’s production and consumption dynamics’. In its first
globalassessment of EROL(in 2019), the UN Environment Programme stated that despite
the widespread growth in environmental laws and institutions, effective enforcement
remains weak. It pointed to a lack of clear standards and mandates, insufficient funding
and political will, not enough attention to the safety of environmental defenders, and
few resources for civil society®. The stakes are high not just for natural resources and
the environment, but for those who defend them: the year 2020 was the worst on record
for murders of environmental defenders, with 227 deaths worldwide?.

Many indigenous and rural farming communities in Latin America live near large-scale
‘mega-projects’ and suffer from the externalities associated with them?!. Development
pressures are many: mining, hydrocarbon and renewable energy, transportation and
communication infrastructure, and tourism, for example. Mining produces more
conflict than other sectors'?, although it is less relevant in some countries, such as
Brazil, Argentina, and Costa Rica, where agriculture, energy, and tourism produce more
conflict'®. More than half of the precautionary measures granted by the Inter-American
Commission for Human Rights related to the environment between 1997 and 2017
were for mining projects'*. Major cases include the Santurban conflict in Colombia over
mining in a protected wetland area; the Cajamarca case, also in Colombia, involving
a gold mine. Energy projects also feature highly on the conflict scale, including the
Hidroaysén hydropower project in the Chilean Patagonia; and the Belo Monte dam
project in Brazil. All involved serious and prolonged socio-environmental conflict with
neighboring communities.

The state is nominally the arbiter between development and eco-cultural or
conservationist interests, and it must ensure that the rule of law prevails, because both
sets of interests have socio-economic validity and political support. Yet it is widely
accepted that Latin American governments have failed in this task. Political leaders
often fail to provide full and timely information to affected parties, and to draw them in
to the consultation process. They neglect to evaluate environmental risk and damage,
draw in affected communities, consider alternatives and mitigation measures, and
keep the spotlight on afterwards to monitor adherence. Regulators and prosecutors are
often woefully underfunded and understaffed. Legal authority is sometimes insufficient
to enforce laws. Courts and other institutions lack expertise on environmental matters.

Observers blame corruption or the lack of political will, but this masks a deeper

8. Economic Commission for Latin America and the Caribbean (eclac) - «Access to information, participation and justice in environmental matters...», p. 10.
9. United Nations Environment Programme (unep) — Environmental Rule of Law....

10. «Land and environmental defenders». Global Witness. Disponivel em: https://kW.globalwitness.org/en/campaigns/environmental-activists/

11. Posadas, Alejandro — «Environmental access to justice and judicial decision-making in Mexico in connection to large infrastructure projects».
In Inter-American Congress on the Environmental Rule of Law: Selected Essays. Washington, DC: Organization of American States, 2015, pp. 96-97.

12. Hincapié, Sandra - «Movilizacién sociolegal transnacional: extractivismo y derechos humanos en América Latina». In América Latina Hoy. Vol. 80,
2018, pp. 51-71; Working Group on Mining and Human Rights in Latin America - The Impact of Canadian Mining in Latin America....

13. Vizeu-Pinheiro, Maria, et al. - Environmental Governance Indicators for Latin America and the Caribbean, p. 27.

14. Hincapié, Sandra — «Movilizacion sociolegal transnacional...», p. 5; De La Fuente, Aroa, et al. — Las Actividades Extractivas en México: Estado
Actual. Anuario 2016. Cidade do México: FUNDAR, 2017.
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structural power imbalance in which development interests benefit from the influence
of economics, finance, and development ministries to the detriment of environmental
ministries. In order to be effective, the state needs environmental institutions that
are both developed internally — that is, with appropriate qualities of capacity and
autonomy —and also engaged with civil society. Without these attributes, EROL suffers,
exacerbating inequalities and injustices®. Given this state of affairs, it is unsurprising
that there has been an explosion of interest in EROL. Yet, while analysts have tended to
focus oninternational pressures and on domestic institutional reforms when dissecting
EROL, attention to the role of civil society actors is relatively scarce.

There is no reliable measure that allows accurate comparisons of EROL across
countries'®. A recent study by the Inter-American Development Bank (IADB) connects
environmental conflict to institutional capacity, as measured by the WJP rule of law
index, GDP per capita, ranking on the Human Development Index, the Economist
Intelligence Unit’s democracy index, and the World Resource Institute’s environmental
democracy index'’. The figures show that — among Latin American countries — Chile
had both strong institutional capacity and low conflict escalation and consequences,
while Colombia, Peru, and Mexico were closely clustered in the middle of the rank,
with Honduras as the worst performer on both institutional capacity and conflict. An
updated version of the study, published by the IADB and the WJP, provided indicators
of environmental governance for ten Latin American and Caribbean countries?®.
The indicators are both substantive (environmental outcomes) and procedural (the
process of achieving outcomes). The results, derived from expert surveys, varied across
indicator but generally showed that Costa Rica and Uruguay did well on environmental
governance while El Salvador and Bolivia did poorly.

Another study gives a different impression. The Access Initiative and the World
Resources Institute created an ‘Environmental Democracy Index’ with results for 70 or
so countries on P10 performance, showing Panama and Colombia as highest ranked
in Latin America and Belize and Paraguay as the lowest. However, there are wide
discrepancies between their three indicators, with public participation the weakest
in virtually all states (see Figure 1). Interestingly, those countries scoring higher on
the environmental governance index (Uruguay and Costa Rica) scored lower on this
index. Perhaps because the indicators were different (governance is not the same as
rule of law or procedural rights), or because the years of study differed, we have very
divergent results in terms of country ranking, and therefore little certainty as to how
well the countries are doing, never mind what causes variation in the indicators. Hence,

15. Bernhard, Michael; Fernandes, Tiago; Branco, Rui — «Introduction: civil society and democracy in an era of inequality». In Comparative Politics.
Vol. 49, N.° 3,2017, p. 299.

16. Barreira, Ana — «Environmental rule of law...»; Dunn, Alexandra Dapolito; Stillman, Sarah - «Advancing the environmental rule of law: a call
for measurement». In Southwestern Journal of International Law. Vol. 21, N.° 2, 2015, pp. 283-295; Vizeu-Pinheiro, Maria, et al. — Environmental
Governance Indicators for Latin America and the Caribbean.

17. Inter-American Development Bank — Lessons from 4 Decades of Infrastructure Project..., p. 67.
18. Vizeu-Pinheiro, Maria, et al. - Environmental Governance Indicators for Latin America and the Caribbean.

19. Worker, Jesse; Da Silva, Lalanath — Environmental Democracy Index, Technical Note. Working Paper. Washington, DC: World Resources Institute,
2015.
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itis hard to get a clear sense of the scale of the EROL problem, or a consistent measure
of the relative successes and failures of each country.

Figure 1. P10 rights in Latin America
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Source: Worker, Jesse; Da Silva, Lalanath — Environmental Democracy Index, Technical Note. Working Paper. Washington, DC: World Resources
Institute, 2015
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International pressure to improve EROL

xternal pressure to improve EROL has brought some change, with Escazu

being the latest example. Latin American countries are subject to the rulings

and opinions of the Inter-American system and are closely monitored by

other international organizations and actors, including NGOs, think tanks, and
Western countries. For example, the Inter-American Court issued an opinion that EIAs
are required in territories of indigenous populations, and also should be undertaken in
cases where the development activity will likely have a ‘significant adverse impact on
the environment'?. In the Reyes v. Chile case, the Court ruled that international law on
human rights protects access to information?. In 2007, it ruled in Saramaka People v
Suriname that safeguards apply to protect indigenous peoples in cases involving large
development projects, and that they have rights to participate in planning, enjoy a
reasonable benefit, and benefit from independent social and environmental impact
assessments. The Court also stated that information and communication are essential,
as are good faith consultations, fairness in terms of timing (i.e., early in the process),
and culturally appropriate consultations (such as with recognized tribal leaderships)
which aim at agreement?2

The OECD has also issued judgements on environmental governance in countries that
aspire to membership.In 2005, the OECD and ECLAC reported on Chilean environmental
institutions and standards, including P10 rights, and made recommendationsin advance
of Chilean membership?. The UN created a special rapporteur for the environment
and human rights,* and it also agreed a nonbinding declaration on the rights of
indigenous peoples in 2007. The ombudsman’s office of the World Bank'’s International
Finance Committee has reported on investments that it supported in the region. Trade
agreementswiththeUnited States haveresultedinrequirementstoimproveinstitutional
or legal frameworks to ensure proper environmental governance. Furthermore, both
the European Union and France have enacted so-called ‘due diligence’ regulations,
which require firms to take into account human rights and environmental risks in their
global supply chains, and provide remedies where there are damages®.

20. Inter-American Court of Human Rights — The Environment and Human Rights. Advisory Opinion OC-23/17. Requested by the Republic of Colombia.
15 November 2017, Parag. 157, p. 61. Available in: https://www.corteidh.or.cr/docs/opiniones/seriea_23_ing.pdf

21. Inter-American Court of Human Rights — «Caso Claude Reyes y Otros vs. Chile. Sentencia 19 September de 2006». San José, Costa Rica. 2006;
Bookman, Zachary; Amparan, Juan-Pablo Guerrero — «Two steps forward, one step back: assessing the implementation of Mexico’s Freedom of
Information Act». In Mexican Law Review. Vol. 1, N.° 2, 2009, pp. 1-50.

22. Inter-American Court of Human Rights — «Case of the Saramaka People v. Suriname». San José. 28 de novembro de 2007. Available in: www.corteidh.
or.cr/docs/casos/articulos/seriec_172_ing.pdf; Wright, Claire; Tomaselli, Alexandra, eds. — The Prior Consultation of Indigenous Peoples in Latin America
23. Organization of Economic Cooperation and Development and Comisién Econémica para América Latina - Evaluaciones del desempefo
Ambiental, Chile. Paris e Santiago: oecd e cepal, 2005.

24. United Nations Human Rights — Special Rapporteur on Human Rights and the Environment. Disponivel em: https://www.ohchr.org/en/Issues,
environment/SRenvironment/Pages/SRenvironmentindex.aspx

25.Schilling-Vacaflor, Almut; Gustafsson, Maria-Therese — «Integrating land tenure in the sustainability governance of global supply chains: bottom-up
policy integration in Brazil's soy sector». 2022. Communication presented at ECPR Joint Sessions. Edimburgh.

10 - Environmental Rule of Law and Expert NGOs in Latin America


https://www.corteidh.or.cr/docs/opiniones/seriea_23_ing.pdf
http://www.corteidh.or.cr/docs/casos/articulos/seriec_172_ing.pdf
http://www.corteidh.or.cr/docs/casos/articulos/seriec_172_ing.pdf
https://www.ohchr.org/en/Issues/environment/SRenvironment/Pages/SRenvironmentIndex.aspx
https://www.ohchr.org/en/Issues/environment/SRenvironment/Pages/SRenvironmentIndex.aspx

Mark Aspinwall

Domestic institutional pressures
to improve EROL

hese and other outside pressures have resulted in changes to domestic

agendas, to the stated positions of governments, to institutions and policies

and the procedures they follow. However, pressures to improve environmental

protections and socio-environmental justice have also emanated from within
Latin American countries themselves. Institutional and legal reform was fostered by
democratization pressures from the 1980s onward. Yet environmental institutions
continue to be weak in a Weberian sense, lacking authority, capacity, and resources®.
They are also weak in a functional sense — courts, tribunals, prosecutors, auditors,
transparency agencies, environmental ministries and others are often outmatched by
strong state economics ministries?.

Nevertheless, there are some institutional bright spots. Peru and Brazil created
ombudsmen with strong reputations for opening access to justice?®. Colombia has
financed legal defense for poor groups, and some countries have mandated that
indigenous languages be included in official documentation?. A number of countries
have established environmental conflict observatories, and also a network of Latin
American environmental prosecutors’ offices with both ombudsmen and attorneys
general. Peru created an independent environmental prosecutor’s office in 2008 with
about 150 specialized environmental prosecutors across the country®. It reduced
the involvement of the economics and mining ministries in environmental oversight,
althoughitsuffers frominsufficient specialists®}, and has failed toreininillegal activities
(such as artisanal gold mining) in remote regions™.

In Brazil, the Ministerio Publico is a formidable prosecutor and ombudsman, with civil
and criminal jurisdiction, the power to investigate and prosecute cases, and negotiate

26. Fukuyama, Francis — «Commentary: what is governance?». In Governance. N.° 26, 2013, pp. 347-368; Wilson, James Q. — Bureaucracy: What
Government Agencies Do and Why They Do It. New York: Basic Books, 1989; Rauch, James; Evans, Peter B. — «Bureaucratic structure and bureaucratic
performance in less developed countries». In Journal of Public Economics. Vol. 75, 2000, pp. 49-71; Dahlstrém, Carl; Lapuente, Victor; Teorell, Jan —
«The merit of meritocratization: politics, bureaucracy, and the institutional deterrents of corruption». In Political Research Quarterly. Vol. 65, N.° 3,
2012, pp. 656-668.

27. United Nations Environment Programme (unep) — Environmental Rule of Law...; Pring, George; Pring, Kitty — «<Environmental courts and tribunals:
a guide for policy makers». Nairobi : United Nations Environment Programme (unep). 2016. Available in: https;//wedocs.unep.org/bitstream/
handle/20.500.11822/10001/environmental-courts-tribunals.pdf

28. Interview to Cesar Rodriguez Garavito, former Minister of Justice, Colombia. 29 de October 2020; EnTrevisTa A Astrid Puentes, former co-director,
AIDA, Mexico. 20 October 2020.

29. Economic Commission for Latin America and the Caribbean (eclac) — «Access to information, participation and justice in environmental matters...».
30. Interview to Jean Pierre Arauja, director, Iniciativa de Justica Ambiental, spoa, Peru. 6 October 2020.
31. Interview to Daniel Huaman, former technical Secretary of Comissao Nacional de Gestao Ambiental, Peru. 15 October 2020.

32. Espin, Johanna; Perz, Stephen — «Environmental crimes in extractive activities: explanations for low enforcement effectiveness in the case of
illegal gold mining in Madre de Dios, Peru». In The Extractive Industries and Society. Vol. 8, 2021, pp. 331-339; Palacin, Miguel — «The impact of mining
on Peruvian peasant communities: the role of Conacami». In Deer, Carmen Diana; Royce, Frederick S., eds. — Rural Social Movements in Latin America.
Gainesville: University of Florida Press, 2009, pp. 189-195.
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settlements with environmental offenders?. It undertakes strategic litigation and case-
specific prosecutions. Another institutional success is the environmental tribunals
created in Chile in 2012, with powers to resolve administrative disputes. Their expertise
has improved enforcement and the quality of justice3*. Other countries do not have
specialized environmental courts, although generalist constitutional courtsin Colombia
and Costa Rica have done much to defend environmental human rights.

Costa Rica’s courts have very broad standing and low costs for those alleging
environmental harm?3>. The Colombian constitutional court is widely seen as progressive
and engaged, issuing transformative rulings. It decides on the constitutionality of
legislation, and on specific cases of alleged harm®. In a 1997 case, it ruled that the
U’'Wa indigenous people have the right of direct participation in decisions affecting
their territory, and that the state must protect their cultural and collective diversity*.
The case concerned an oil drilling dispute centered around indigenous lands. A decade
later, the court ruled on prior consultation of indigenous people, distinguishing between
impacts on indigenous society and impacts on society as a whole®®. Nevertheless,
despite legal and institutional reforms, enforcement and compliance failures
often plague environmental governance. Governments have conflicting priorities,
economic interests overwhelm weak institutions, and criminal organizations threaten
environmental defenders who interfere with their activities.

33. Peruzzotti, Enrique; Smulovitz, Catalina — «Social accountabilitiy: an introduction». In Peruzzotti, Enrique; Smulovitz, Catalina (eds.) — Enforcing
the Rule of Law: Social Accountability in New Latin American Democracies. Pittsburgh: University of Pittsburgh Press, 2006; McAllister, Lesley —
Making Law Matter: Environmental Protection and Legal Institutions in Brazil. Stanford, CA: Stanford University Press, 2008; Pring, George; Pring,
Kitty — «<Environmental courts and tribunals...».

34. Economic Commission for Latin America and the Caribbean (eclac) — «Access to information, participation and justice in environmental matters...»;
Pring, George; Pring, Kitty — «Environmental courts and tribunals...»; Gajardo, Sergio Mufioz — «<El acceso a la justicia ambiental». In Justicia Ambiental.
Ano VI, N.° 6, 2014, pp. 17-38.

35. United Nations Environment Programme (unep) - Environmental Rule of Law..., p. 185.

36. Rodriguez-Garavito, César — «Beyond the courtroom: the impact of judicial activism on socioeconomic rights in Latin America». In Texas Law
Review. Vol. 89, 2011, pp. 1669-1698; Gloppen, Siri, et al. — Courts and Power in Latin America and Africa. Nova lorque: Palgrave Macmillan, 2010;
Rodriguez Raga, Juan Carlos - «Strategic deference in the Colombian Constitutional Court, 1992-2006». In Helmke, Gretchen; Rios-Figueroa, Julio,
eds. - Courts in Latin America. Cambridge: Cambridge University Press, 2011, pp. 81-98; Uprimny, Rodrigo — «The enforcement of social rights by the
Colombian Constitutional Court: cases and debates». In Gargarella, Roberto; Domingo, Pilar; Roux, Theunis, eds. - Courts and Social Transformation
in New Democracies: An Institutional Voice for the Poor?. Hampshire: Ashgate, 2006, pp. 127-151.

37. Hincapié, Sandra — «Movilizacién sociolegal transnacional...», pp. 51-71; Rodriguez-Garavito, César A.; Arenas, Luis Carlos — «Indigenous rights,
transnational activism, and legal mobilization: the struggle of the U'Wa People in Colombia». In Santos, Boaventura de Sousa; Rodriguez-Garavito,
César A, eds. — Law and Globalization from Below: Towards a Cosmopolitan Legality. Cambridge: Cambridge University Press, 2005, pp. 241-266.

38. Herrera, Juan C. - «Binding consent of indigenous peoples in Colombia: an example of transformative constitutionalism». In Wright, Claire;
Tomaselli, Alexandra, eds. — The Prior Consultation of Indigenous Peoples in Latin America. Londres: Routledge, 2019, pp. 41-57
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The role of expert NGOs

trengthening state environmental institutions will not by itself overcome

EROL failures, at least in the short term. Whatever the level of institutional

capacity, there is an inherent conflict of interest between development and

environmental objectives. Weberian attributes do not tell us much about the
institutional logic of action — states want development, and that means environmental
disruption. Moreover, even with the best will in the world, resources are limited, and
corruption and crime are an ongoing problem. Fortunately, in many instances, the EROL
gap is filled by professional, or expert, environmental NGOs*. They are ‘expert’ in the
sense that they are comprised of personnel with relevant training and experience in
legal, scientific, communication, organization, and other relevant skills. Their purpose
is to provide the resources necessary for communities to defend their rights, acquire
legal advice and accompaniment, public relations and communication, and scientific
research. They help transmit information on compliance problems, force governance
issues into the open, and provide the pressure necessary to motivate state agencies®.
However, despite the centralrole they play, thereis surprisingly little research available
on civil society and rule of law, and what does exist tends to be focused on security and
crime or international development at large*.

Expert NGOs use a variety of methods to contribute EROL. They organize local
communities, conduct independent research, communicate, build networks, and
mobilize legal challenges. They have created coalitions to lobby for policy change or
new political priorities (including conservation and action to address climate change),
and they have drawn in scientists and technocrats, who are able to offer viable policy
alternatives to governments. Organizing, mobilizing, and networking permit alliances
to capitalize on their diverse strengths — legal, communication, strategic, data analysis,
science, education, contacts, lobbying, social media, diffusion, and others. Independent
information-gathering permits NGOs to spot the mismatch between the requirements
of environmental law and actual behavior by environmental agencies. Communication
permits issues to be framed discursively. Through litigation, social actors have
highlighted the discrepancy between legal requirements and official behavior, and

39. Aspinwall, Mark - Side Effects: Mexican Governance under NAFTA’s Labor and Environmental Agreements. Stanford: Stanford University Press,
2013; Hochstetler, Kathryn; Keck, Margaret E. — Greening Brazil: Environmental Activism in State and Society. Durham: Duke University Press, 2007;
McAllister, Lesley — Making Law Matter....

40. Feinberg, Richard; Waisman, Carlos H.; Zamosc, Leon, eds. - Civil Society and Democracy in Latin America. Nova lorque: Palgrave Macmillan, 2006

41. Aaronson, Susan Ariel — «Limited partnership: business, government, civil society, and the public in the Extractive Industries Transparency Initiative
(EITI)». In Public Administration and Development. Vol. 31, N.° 1, 2011, pp. 50-63; Hammergren, Linn A. — Envisioning Reform: Improving Judicial
Performance in Latin America. University Park: Pennsylvania State University Press, 2007; Golub, Stephen — «Beyond rule of law orthodoxy: the legal
empowerment alternative». Working Paper No. 41. Washington: Carnegie Endowment for International Peace, 2003.
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thus challenged noncompliance, corruption, and impunity2. These NGOs are not
spontaneous street activists or researchers or conservation organizations, nor are they
site-specific. Rather they are permanent and national or semi-national in scope. Some
of their legal activities are designed to promote the public interest broadly construed,
whether through strategic litigation or education or awareness-raising activities or
others. Other legal action defends rights in individual cases and among particular
communities.

Expert NGOs vary from country to country, and also within countries. As an example,
(the Mexican NGO) CEMDA’s main activities are litigation in defense of communities,
although it also accompanies communities and trains them in legal strategies. Another
Mexican group, PODER, undertakes research to counter the power of investors in
extractive industries. Along with other NGOs, it published a detailed Human Rights
Impact Assessment intended as an alternative EIA to evaluate a mining operation in the
state of Puebla*®. The Chilean group FIMA mainly engages in strategic litigation rather
than litigating specific cases. It seeks to raise awareness and improve communication
around human rights and environmental issues. It does extensive research and
publishes its own journal. Other Chilean NGOs include Defensoria Ambiental, working
on socio-environmental conflict and defense of communities, and Geute, which does
conservation, consulting, and legal research in Chile’s south*’. One of Peru’s most
important NGOs is SPDA, which has a litigation clinic that provides advice without itself
doing litigation work. In 2020 it created an environmental justice branch to provide
technical assistance.

In Brazil, environmental movements in the 2000s created organizational and legal
advice networks in rural areas to try to prevent developers from evading regulatory
responsibilities*®. The Belo Monte dam case showed how strong state institutions
can structure civil society action: legal mobilization was handled by state agencies
(including the Ministerio Publico), rather than NGOs. NGOs such as the Dam-Affected
People Movement (Movimento dos Atingidos por Barragens) confined their activities to
media strategies, direct action, and advocacy*.

It is important to understand the implications of this variation in NGO activities. What
is their role is in raising capacity among local communities and state institutions, how

42. Ansolabehere, Karina — «<More power, more rights? The Supreme Court and society in Mexico». In Couso, Javier A,; Huneeus, Alexandra; Sieder,
Rachel, eds. - Cultures of Legality: Judicialization and Political Activism in Latin America. Nova lorque: Cambridge University Press, 2010, pp. 78-111;
Vanhala, Lisa — «Legal opportunity structures and the paradox of legal mobilization by the environmental movement in the uk». In Law and Society
Review. Vol. 46, N.° 3, 2012, pp. 523-556; Lemaitre, Julieta; Sandvik, Kristin Bergtora — «Shifting frames, vanishing resources, and dangerous political
opportunities: legal mobilization among displaced women in Colombia». In Law & Society Review. Vol. 49, N.° 1, 2015, pp 5-38; Aspinwall, Mark —
«Bringing rights to life: how civil society organizations help guarantee participation rights in developing countries». In The Extractive Industries and
Society. Vol. 8, N.° 3, 2021, pp. 1-8.

43. PODER (Project on Organization, Development, Education and Research) - «Canadian mining in Puebla and its impacts on human rights. For the
life and future of Ixtacamaxtitlan». Mexico City, 2017.

44. Interview to Diego Lillo, Litigation Coordinatot, rima, Chile. 8 October 2020.

45. Hochstetler, Kathryn; Tranjan, J. Ricardo — «Environment and consultation in the Brazilian democratic developmental state», pp. 497-516.

46. Aspinwall, Mark —«Como las oportunidades legales condicionan la movilizacion entre los movimientos ambientales». In Perfiles Latinoamericanos.
Vol. 28, N.° 56, 2020, pp. 27-50; Hochstetler, Kathryn — «The politics of environmental licensing: energy projects of the past and future in Brazil». In
Studies in Comparative International Development. Vol. 46, 2011, pp. 349-371; McAllister, Lesley — Making Law Matter..; Villa, Maria José Veramendi
—«Elacceso a la justicia ante el Sistema Interamericano de Derechos Humanos para las victimas de dafios ambientales: el case de la hidroeléctrica
de Belo Monte en Brasil». In Solé, Antoni Pigrau; Calzadilla, Paola Villavicencio (eds.) - El Acceso a la Justicia de las Victimas de Dafios Ambientales.
Valéncia: Tirant Lo Blanch, 2015, pp. 23-74.
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do they link to allied groups, what mechanisms do they employ, and what difference
do they make? Participation can ensure the inclusion of affected communities, but
can it be effective without expert NGOs? Also, we need to know how their strategies
may be tailored to the local opportunity structure*. Some opportunity structures may
encourage more activism or lobbying, others may encourage more legal representation
or research, others more education and training.

Oneofthemostimportantcontributionsthatexpert NGOsmaketo EROLoccursduringthe
EIA. The EIA is a means of reconciling development objectives with the rights of affected
persons®®. Numerous international organizations and scholars have compared EIAs. In
2015 the World Bank published information on the legal framework for environmental
impact assessments in Latin America®. It has descriptions of seventeen indicators,
including the names of the environmental authorities responsible for carrying out the
EIA, the types of EIA instruments, screening and scoping requirements, alternatives,
citizen participation, monitoring, reporting, and others. ECLAC’s 2018 report compared
ElIAs across Latin America, finding that they all require impact assessments, publicity
and information, and public participation which takes into account public views®.

However, there are some important differences: Chile and Mexico have time limits for
participation.Chile,Colombia,and Peruhaverequirementsthatcitizeninputbedesigned
and implemented in a manner appropriate to indigenous communities. Chile's 2012
EIA regulations require participation strategies to be adapted to the social, economic,
cultural, and geographic contexts of areas and people in question. Chile has made
proactive moves to include public input on climate action. However, most countries
do not make citizen input binding on state agencies or developers. Scholarly work
has found variation according to project selection and scoping criteria, participation
requirements, transparency requirements, ministerial responsibilities®. Reports from
both international organizations and scholarly research indicate numerous criteria for
best practice in EIAs*2. Moreover, NGOs have lobbied repeatedly for the legal processes
to be strengthened3.

47. Aspinwall, Mark - «Como las oportunidades legales condicionan la movilizacion...», pp. 27-50.

48. O'Faircheallaigh, Ciaran — «Public participation and environmental impact assessment..»;, Morgan, Richard K. — «Environmental impact
assessment...»; Glucker, Anne N, et al. — «Public participation in environmental impact assessment...»; Loomis, John J.; Dziedzic, Mauricio — «Evaluating
eia systems’ effectiveness...». No Brasil, ver Hochstetler, Kathryn; Tranjan, J. Ricardo — «Environment and consultation in the Brazilian democratic
developmental state». No Chile, ver Sariego, Pilar Moraga — «La definicién de nuevos estandares en materia de participacion ciudadana..», e
Lostarnau, Carla, et al. — «Stakeholder participation within the public environmental system in Chile...».

49. «Legal framework environmental impact assessment in Latin America 2015». World Bank. Disponivel em: ttps zzdocumentsl worldbank.org/
curated/en/901091566831025907/pdf/Legal-Framework-of-Environmental-Impact-Assessment-in-Latin-America-2

50. Economic Commission for Latin America and the Caribbean (eclac) — «Access to information, participation and justice in environmental matters...».

51. Acerbi, Marcelo, et al. - Environmental Impact Assessment Systems in Latin America and the Caribbean. Communication presented at 34th
Annual Conference of International Association for Impact Assessment, Chile, April 2014. Available in: https://conferences.iaia.org/2014/IAIA14-
final-papers/Acerbi,%20Marcelo.%20%20EIA%20systems%20in%20Latin%20America%20and%20the%20Caribbean.pdf; Bratman, Eve; Dias, Cristiane
Bena - «Development blind spots and environmental impact assessment: tensions between policy, law and practice in Brazil's Xingu river basin». In
Environmental Impact Assessment Review. Vol. 70, 2018, pp. 1-10; Hochstetler, Kathryn — «<Environmental impact assessment...»

52. Economic Commission for Latin America and the Caribbean (eclac) — «Access to information, participation and justice in environmental matters...»;
United Nations Environment Programme (unep) — Environmental Rule of Law..; O'Faircheallaigh, Ciaran — «Public participation and environmental
impact assessment...»; Partidario, Maria Rosario; Sheate, William R. - «Knowledge brokerage...»; Sinclair, A. John: Diduck, Alan; Fitzpatrick, Patricia —
«Conceptualizing learning for sustainability through environmental assessment: critical reflections on 15 years of research». In Environmental Impact
Assessment Review. Vol. 28, 2008, pp. 415-428; André, Pierre, et al. — Public Participation International Best Practice Principles. Special Publication
Series No. 4. Fargo, USA: International Association for Impact Assessment, 2006.

53. VEwasco, Anaid, et al. — «La transparencia, el acceso a la informacion y la participacién en el Procedimiento de Evaluacién de Impacto Ambiental
en México...»; «BueNas PrACTICAs @ nivel mundial para los estudios de impacto ambiental». Asociacién Interamericana para la Defensa del Ambiente,
Mexico City: AIDA2021. Available in: https://aida-americas.org/es/buenas-practicas-a-nivel-mundial-para-los-estudios-de-impacto-ambiental
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Building capacity in civil society

ne problem with these studies is the assumption that the responsibility for
helping affected communities falls principally on the state. The UNEP report
states,

Civic engagement at times requires building the capacity of the public to
engage thoughtfully and meaningfully with government and project proponents.
Educating the public about their rights to access information and participate is a
necessary first step, and providing tailored assistance when a community is unable
to engage should be considered part of government’s responsibility. This can build a
more robust citizenry that can support stronger government and rule of law>*.

Despite this focus, little attention has been given to how to support these NGOs. Civic
engagement is often presented in passive terms, namely that the state should provide
information and opportunities for participation®>. Similarly, the EDI report argues that
‘States should provide means for capacity-building, including environmental education
and awareness-raising, to promote public participation in decision-making related to
the environment™, There is no indication of how this would be undertaken or measured,
nor what resources, personnel, training, and incentives would be needed in order to
implement public participation requirements correctly.

In its 2018 report, ECLAC’s position on participation was that Latin American states
should clarify legal obligations and make more precise the scope of participation
requirements. They should endeavor to begin consultations early, with adequate
and easy to understand information, appropriate time limits, assistance for affected
communities (financial and technical), and a generous interpretation of who may
participate®. However, in a scenario where information is held by the developer and
participation is controlled by the state, simply opening the door will not have the
desired benefits if civil society does not have the capacity to engage on the same terms
as development interests. Engagement in these reports looks little different from
consultations, or information sharing, and it is unclear how it would build civil society
capacity, or what mechanisms and tools would be necessary. To achieve the objectives,
state agencies would need to lead workshops, help interpret the implications of a
project, provide wider context and a series of feasible alternatives to the project design,
commit to ongoing dialog, reveal the precedents of other cases, indicate what the

54. Uniteo NATIONs ENVIRONMENT PrOGRAMME (UNEP) — Environmental Rule of Law..., p. 136.

55. Ibidem.

56. WOoRKER, Jesse; Da SiLva, Lalanath — Environmental Democracy Index, Technical Note.

57. Economic CommMissioN FOR LATIN AMERICA AND THE CARIBBEAN (ECLAC) — «Access to information, participation and justice in environmental matters...», p. 102.
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regulations say and allow, and be available for periodic consultation. In Latin America,
virtually all of these capacity-building projects have come from expert NGOs, rather
than the state.

Instead of trying to guarantee perfect EROL by itself, states should focus on supporting
expert NGOs. The idea would be to build legal and policy know-how, better
communication skills, and financial and information resources among environmental,
human rights, indigenous, and community groups, who are clearly the weaker
partners in development disputes. Also, the state should engage proactively with
both developers and opponents, be open to innovative solutions to conflict, provide
complete information on proposed projects, including non-technical summaries, in a
timely fashion and in relevant indigenous languages as well as Spanish or Portuguese,
and communicate best practice®®. This may be a lot to ask, given resource and capacity
deficiencies, but arguably it is a more sustainable strategy since it means that state
agencies would not have to engage and train local communities one after the other.
Instead, states could help create capacity in important NGOs so that the NGOs in turn
can deliver this training®. Activist institutions would bring environmental governance
down to the ground, working closely with social actors to conduct the activities required
—evaluation, licensing, investigation, prosecution, adjudication, conflict resolution, and
so forth.

More attention is necessary to understand these dynamics. Atlantic partners in Europe
and North America can do much to help, including through funding and awareness
raising, legal pressures, research, and publicity. The security of all Atlantic basin
partners depends on this crucial issue.

58. UniTep NaTIoNs ENVIRONMENT ProGRAMME (UNEP) — Environmental Rule of Law..., pp. 135-136; ANprg, Pierre, et al. — Public Participation International
Best Practice Principles. The Inter-American Dialogue - in a 2021 policy brief — recommended that the U.S. government provide direct assistance to
civil society groups in Central America, including funding and partnerships, to combat climate change impacts.

59. ParTIDARIO, Maria Rosario; SHeaTe, William R. - «<Knowledge brokerage...».
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About the Project

The Jean Monnet Atlantic Network 2.0 is a small network of six members that
keep intense communication and joint activities on the Atlantic Basin. The
Network also serves as a central arena for discussing globalisation and key
major trends in the several Atlantic microcosms. By combining the national
with the regional perspective, its research and debates take into account
the different foreign interests and pressures, as well as a critical view on the
possible roles and future of the European Union (EU) in the area.

It is the present link of a long chain of projects. In 2016, the project
that established the first Jean Monnet Network on Atlantic Studies
(jeanmonnetnetwork.com.br) sought to foster knowledge and co-operation
among scholars and researchers on topics of fundamental importance for
Atlantic actors in general, and for the EU, in particular. It involved a greater
number of centres and universities.

Seven years later, still focussed on the original three broad thematic axes
-Energy/Sustainability, Trade/Economy (International Economic Flows) and
Security/Inequality-, the Jean Monnet Atlantic Network 2.0 represents a
continuation and a rupture with the previous undertakings.

It intends to offer a wide, innovative and sometimes controversial view on
Atlantic problems and the expectations on and scope of the EU activities
relative to them. The papers in this series are a sample of its achievements.
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